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Tell Us About Yourself

How many adjudications of Title IX/VAWA matters
have you participated in?
*Not applicable (I have a different role in the process)
*None
eLess than 10
*10 or more

ik

IIlli.

Agenda

eIntroduction and Legal Landscape

+*Defining Sex Discrimination

*Overview of the Process

*Working with the Parties

*The Decision-Making Process

*Weighing Evidence and Assessing
Credibility
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e
Terminology
« ED = Department of Education
* Recipient = Institutions covered by Title IX
* OCR = Department of Education’s Office for Civil Rights
* VAWA = Violence Against Women Reauthorization Act
* FERPA = Family Educational Rights and Privacy Act
* CSA = Campus Security Authority
« Investigation/Grievance Procedures/Complaint Procedures
« Adjudicator/Decision-Maker
« Complainant/Reporting Party/Accuser/Victim/Survivor
* Respondent/Responding Party/Accused/Alleged Perpetrator
wry
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The Legal Landscape
S ma
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Title IX

“No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimination under any educational program or activity receiving
Federal financial assistance”

20 U.S.C. § 1681
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Who Must Comply With Title 1X?

« Institutions that receive federal funds
« Students
« Employees
« Third Parties
« Visitors
« Vendors

Sy
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Title IX Updates

2020 regulations effective August 14, 2020

» New regulations effective August 1, 2024
« Injunctions in place in:

« Statewide: Alabama, Alaska, Arkansas, Florida, Georgia, Idaho, Indiana,
lowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana,
Nebraska, North Dakota, Ohio, Oklahoma, South Carolina, South Dakota,
Tennessee, Texas, Utah, Virginia, West Virginia, Wyoming, and

« Institution Specific : any institution attended by members of Young
America’s Foundation and Female Athletes United, and children of
members of Moms for Liberty (impacts nearly 700 institutions)
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Title IX Updates

Which regulations apply?

Conduct alleged to have Conduct alleged to have
occurred before August 1, 2024 gg';‘;"e" on or after August 1,

Apply 2020 regulations Apply 2020 regulations Apply 2024 regulations
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The Legal Landscape

* All schools receiving federal funds must:
« Publish Notice of Nondiscrimination
« Designate a Title IX Coordinator
« Disseminate policy prohibiting sex discrimination
« Adopt and publish fair and equitable grievance procedures
« Offer supportive measures to a complainant and respondent
« Follow a legally compliant grievance process
« Train individuals with heightened responsibilities
« Train students and employees

When an Institution Must Respondtoa ™" 1.

Report

2020 Regulations 2024 Regulations

Institution has actual knowledge of [Institution has knowledge of

[Sexual harassment ] [Sex discrimination

[In an education program or activity ] [In an education program or activity

(NN A

(Againsta person in the United States ] [In the United States

Lattvop.
GPM3
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Education Program or Activity

2020 Regulations 2024 Regulations

+ Building owned/controlled by student
organization

* Under institution’s disciplinary authority

+ Obligation to respond even when

+ On campus
+ Off-campus if:
« Part of institution’s operations
« Institution exercised substantial

control over the respondent and
the context

* Building owned/controlled by a
student organization

some conduct alleged to be
contributing to the hostile environment
occurred outside of the education

program or activity

Lattvop.
GPM3
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How an Institution Must Respond

2020 Regulations 2024 Regulations

» Take action to promptly and effectively
+ End any sex discrimination in
institution’s program or activity
« Prevent its recurrence and

+ Must respond promptly in a manner
that is not deliberately indifferent

+ Follow grievance process outlined in

5 + Remedy its effects
regulations

* Follow grievance procedure outlined in
regulations

Sy
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OCR’s Enforcement and Guidance

*OCR'’s Role:
« Issue guidance
« Compliance reviews
« Resolution agreements

ik
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Clery Act

« Provide accurate, timely, and complete information
* Regarding certain types of crimes/incidents

« Occurring on or adjacent to campus

« To promote campus safety and consumer protection

« Fine for each Clery Act violation is $69,733

ik
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Violence Against Women L

Reauthorization Act (VAWA)

« Extends Clery crimes to include VAWA crimes: domestic violence,
dating violence, and stalking

« Requires discipline procedures for addressing sexual assault and
VAWA crimes

* Requires education programs to promote awareness
« Codified parts of 2011 Dear Colleague Letter on Title IX

Sy
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Defining Sex Discrimination

IIlli.

Title IX Regulations

« 2020: Sexual harassment

* 2024: Sex discrimination (including both sex-based harassment and
non-harassment sex discrimination)
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Scope of Title IX Regulations

Differential treatment

Failure to provide modification to student
for pregnancy or related condition

i

[Retaliation

(
(

[Quid pro quo harassment

N
)
A

[Hostile environment harassment

Sy
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Scope of Title IX Regulations

Sexual assault

[Domestic violence %

[Dating violence
[Stalking

P
Yo Yo Y
A S
(AN N

Lattvop
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2024 Regulations: Differential Treatment

« Conduct on the basis of sex that excludes an individual from
articipation, denies the individual the benefits of, treats the individual
ess favorably, or otherwise adversely affects a term or condition of an
individual’s employment, education, living environment, or participation
in a program or activity
* Examples:
« Giving prohibited consideration to an individual's sex in deciding whether to
offer an applicant a job interview or an employee a promotion;
« Requiring that members of a particular sex meet higher standards for
advancement or promotion;
« Denying a student the opportunity to participate in an educational activity
because of his or her sex

Lattvop
GPM3
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2024 Regulations: Reasonable Modifications for M.
Student’s Pregnancy and Related Conditions

« Institution must make reasonable modifications to institution policies,
practices, or procedures for a student’s pregnancy or related condition
as necessary to prevent Sex Discrimination and ensure equal access
to the institution’s education program or activity

« Reasonable modifications are based on a student’s individualized needs
« Modifications that would fundamentally alter the nature of the education
program or activity are not reasonable

« Failure to make reasonable modifications is a form of sex
discrimination

Sy
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2024 Regulations: Retaliation

« Intimidation, threats, coercion, or discrimination against any person
« By institution, a student, or an employee or other person authorized by
institution to provide aid, benefit, or service under education program
or activity
« Covers only those actions taken for:
« The purpose of interfering with Title IX rights, or
« Because the person participated in the Title IX process

ik
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2020 & 2024 Regulations: Quid Pro Quo e

Harassment

« An individual conditions aid, benefit, or service of the
institution on an individual’s participation in unwelcome
sexual conduct

« 2020: Must be an employee conditioning the aid, benefit, or
service

* 2024: Could be a student or an employee if that person is
authorized to provide an aid, benefit, or service

« Conditioning could be explicit or implied

* Examples
« Supervisor conditioning promotion on participation in sexual
advance
« Professor conditioning grade on participation in sexual
advance

ik

24

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED
and Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written
consent of the author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts
or circumstances. The contents are intended for general information purposes only, and readers are urged to consult with an
attorney concerning their own situations and any specific legal questions they may have.




September 9, 2024

2020 & 2024 Regulations: Hostile

Environment
« Unwelcome conduct on the basis of sex that...

* 2020 Regulations: is determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the institution’s education program or activity

« 2024 Regulations: Based on the totality of the circumstances, is
subjectively and objectively offensive and is so severe or pervasive
that it limits or denies a person’s ability to participate in or benefit from
the institution’s education program or activity

Sy
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Hostile Environment Harassment

« Examples: The following conduct may constitute hostile
environment sexual harassment*

« Unwelcome sexual flirtations, advances, or propositions

« Requests for sexual favors

« Verbal abuse of a sexual nature, obscene language, off-color jokes, sexual
innuendo, and gossip about sexual relations

« The display of derogatory or sexually suggestive posters, cartoons,
drawings, objects, notes, letters, photos, emails, or text messages

« Visual conduct such as leering or making gestures

« Sexually suggestive comments about an individual's body or body parts, or
sexually degrading words to describe an individual

*multiple incidents required for 2020 regulations

ik
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Hostile Environment Harassment

« Examples: The following conduct may
constitute hostile environment sexual
harassment*

« Unwelcome touching of a sexual nature such as
patting, caressing, pinching, or brushing against
another’s body

« Unwelcome verbal or physical conduct against an
individual related to the individual's gender
identity or the individual's conformity or failure to
conform to gender stereotypes

« Cyber harassment, including but not limited to
disseminating information, photos, or videos of a
sexual nature without consent

« Videotaping or taking photographs of a sexual
nature without consent

. *muliple incidents required for 2020 regulations
ik
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2020 & 2024 Regulations: Sexual Assault

« Rape: The carnal knowledge of a person, without the consent of the victim, including
instances where the victim is incapable of giving consent because of his/her age or
because of his/her temporary or permanent mental or physical incapacity.

+ Sodomy: Oral or anal sexual intercourse with another person, without the consent of the
victim, including instances where the victim is incapable of giving consent because of
his/her age or because of his/her temporary or permanent mental or physical incapacity.

« Sexual Assault With An Object: To use an object or instrument to unlawfully penetrate,
however slightly, the genital or anal opening of the body of another person, without the
consent of the victim, including instances where the victim is incapable of giving consent
because of his/her age or because of his/her temporary or permanent mental or physical
incapacity.
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2020 & 2024 Regulations: Sexual Assault

« Fondling: The touching of the private body parts of another person for
the purpose of sexual gratification without the consent of the victim,
including instances where the victim is incapable of giving consent
because of his/her age or because of his/her temporary or permanent
mental or physical incapacity.

« Incest: Nonforcible sexual intercourse between persons who are
related to each other within the degrees wherein marriage is prohibited
by law.

« Statutory Rape: Nonforcible sexual intercourse with a person who is
under the statutory age of consent.
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Consent

« No particular definition of consent with respect to sexual assault is
required under Title IX or VAWA

ik
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2020 & 2024 Regulations: Domestic Violence

« Felony or misdemeanor crime committed by:
* 2020 Regulations: a current or former spouse or intimate partner of the victim
* 2024 Regulations: a person who -
« Is a current or former spouse or intimate partner of the victim, or person similarly situated
to a spouse of the victim
«+ Is cohabitating or has cohabitated with the victim as a spouse or intimate partner
«+ Shares a child in common with the victim or
+ Commits acts against a youth or adult victim who is protected from those acts under the
family or domestic violence laws of the jurisdiction

Sy
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2020 & 2024 Regulations

« Dating Violence: person with whom
victim has/had a social relationship of a
romantic or intimate nature (determined
by reporting party’s perspective and
length, type, and frequency of
interaction)

« Stalking: course of conduct directed at
a specific person that would cause fear
for safety or substantial emotional
distress

ik
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Title IX — Sexual Harassment

» Male/Female

* Female/Male

» Female/Female
* Male/Male

» Gender Identity

ik
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Interaction with Other Laws

* FERPA: Family Educational Rights and Privacy Act
« Limits disclosure of student education records
« Several exceptions permit disclosure to both parties and advisors under
Title IX and VAWA
« Caution! If action or process that results in disclosure of student
education records is not required by the law, Title IX's/VAWA's FERPA
exception does not apply

Sy
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Interaction with Other Laws

* Mandatory reporting laws: state-
specific laws requiring school
employees to report child abuse

« Mandatory reporters may include
teachers, coaches, administrators, or
others who interact with minors or who
supervise those who interact with
minors

« Must report if know or reasonably
suspect abuse or neglect of a child

« Report to police or county department

ik
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Risks of Non-Compliance

* OCR enforcement
« Clery Act enforcement

* Lawsuits
« Private right of action under Title IX, breach of contract, interference
with contract, negligence, negligence per se, negligent supervision,
intentional infliction of emotional distress, defamation, violation of
right to due process at public schools, invasion of privacy/violation
of confidentiality

« Public relations

ik
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Training Requirements

2024 Regulations VAWA

Required content for all employees
Institution’s obligations to respond to
sex discrimination

Institution’s grievance procedures
How to serve impartially, including by
avoiding prejudgment of the facts at
issue, conflicts of interest, and bias
Meaning and application of the term
“relevant” and types of impermissible
evidence

* Annual training on issues
related to domestic violence,
dating violence, sexual assault,
and stalking and on how to

conduct an investigation and
hearing process that protects
the safety of victims and
promotes accountability

Sy
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Recordkeeping Requirements

« Title IX — for 7 years, must maintain:
« Grievance procedure records
« Training materials for investigators, decision-makers,
coordinators, and persons designated to facilitate informal
resolution process
« Any actions taken (including supportive measures) in response to
areport of:
+ 2020 Regulations: sexual harassment
+ 2024 Regulations: sex discrimination

ik
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Recordkeeping Requirements

« Examples of decisionmaker’s records:
« Party and witness statements, if applicable
» Recordings of interviews or interview notes
« Other evidence received (text messages, pictures, etc.)
« Investigation report
« Decisionmaker notes
« Recordings of decisionmaker meetings, if applicable
« Recording of live hearing, if applicable
* Notice of determination
« Training records — relating to decisionmakers

ik
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2024 Regulations: Pregnancy or Related o

Conditions

« Employee notification requirement
» When student informs any employee about the
student’s pregnancy or related conditions, employee
must
« Provide them with Title IX Coordinator’s contact
information; and
« Inform them that the Title IX Coordinator can coordinate
SDECIT\C actions to prevent sex discrimination and ensure
equal access
« Exception: If employee reasonably believes Title IX
Coordinator has been notified

« Institution must notify the student of the
institution’s obligations toward them

Sy

40

IIlli.

Q&A

Lattvop.
GPM3
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Overview of Process
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Responding to a Report o
Report
Co_n_fidemial Emp_loyee — Legally Other 3 Title IX
It DT Employees Coordinator
i
43
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2024 Regulations: Employee Reporting
Obligations

* Most non-confidential employees must report information about
possible sex discrimination to the Title IX Coordinator
« Narrow category of non-confidential employees in non-student facing
roles must either:
« Report information to Title IX Coordinator or
« Provide contact information of Title IX Coordinator and information about how
to make a complaint of sex discrimination to any person who provided
information

« Confirm obligation under your institution’s policy

ik
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2024 Regulations: Employee Reporting "™ P

Obligations

« Student-employees may have reporting obligations
« Factors to consider:
« Whether primary relationship with institution is as student or employee
« Context for how reportable information was learned
« Other relevant factors
« Confirm obligation under your institution’s policy

ik
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2024 Regulations: Employee Reporting "™ 1
Obligations
« Obligation triggered by employee:
« Witnessing conduct
« Receiving a report of conduct
« Receiving information from another source (applications,
interviews, personal statements, academic paper, other)
oy .
46
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Employee Reporting Obligations
+ Recommended approach regardless of applicable regulations:
« All non-confidential employees report potential sex discrimination/sexual
harassment to Title IX Coordinator
« If unsure whether to report, ask Title IX Coordinator for guidance without
sharing identifiable information
Yy ;
47
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Responding to a Report

« Title IX Coordinator must promptly contact complainant
« Offer and coordinate supportive measures
< Notify complainant of the grievance procedures
« Notify complainant of right to report to law enforcement and
offer help with report (VAWA)
« Provide complainant with written
notice of rights (VAWA)

ik
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Supportive Measures

* Must not unreasonably burden either party

* Must be designed to protect the safety of the parties or the educational
environment or to provide support during grievance procedures

« May not be imposed for punitive or disciplinary reasons
* Must be without fee or charge to the complainant or respondent

+ Available to complainant upon report; available to respondent if/iwhen
made aware or report or complaint

* Must keep confidential; only share to extent necessary

Sy
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Supportive Measures

* Examples
« Mutual restrictions on contact between the parties
« Change academic or extracurricular activities, living, transportation, dining,
and working situations
« Access to resources, such as victim advocacy, housing assistance, academic
support, counseling, disability services, health and mental health services,
legal assistance, visa and immigration assistance, campus escort services,
increased security, and student financial aid
« If school does not offer these services, enter into MOU with local
victim services provider, if possible

ik
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Responding to a Report

« Other obligations:
« Notify campus security, if necessary
« Clery report, if necessary

ik
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Responding to a Report

* Report vs. Formal Complaint
* Report
« Initiates obligation to respond, including offering supportive measures
« Complainant’s identity may be kept confidential from respondent
« Complaint/Formal Complaint
« Initiates grievance process
« Cannot be filed anonymously

« Grievance process requires that identity be to if
known

Sy
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How an Institution Must Respond to e

Complaint

« Notify respondent of grievance procedures and informal resolution process
(if available and appropriate)
« Take steps discussed in prior section regarding responding to a report (if not
yet taken)
« Treat complainant and respondent equitably
« Offer and coordinate supportive measures
« Notify complainant of right to report to law enforcement and offer help with report
(VAWA)

« Provide written notice of rights (VAWA)
« Notify campus security, if necessary
« Clery report, if necessary
« Initiate grievance procedures or informal resolution process

ik
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Grievance Procedure

« The process the school uses to resolve sex discrimination/sexual
harassment complaints. This includes the fact-gathering
investigation and the decision-making process the school uses to
determine:

« Whether or not the conduct occurred using
« Preponderance of the evidence standard (“more likely than not") or
+ Clear and convincing evidence standard (“highly probable”); and
« If the conduct occurred, what actions the school will take to eliminate the
hostile environment, prevent its recurrence, and remedy its effects, which
may include:
+ Imposing sanctions on the respondent;
« Providing remedies for the complainant; and
+ Addressing the campus community
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Responding to a Report iroinEl)

Title IX Coordinator receives
report

Supportive measures

“ Complaint? Yes
No grievance process Informal ——— i ——
resolution ormal or informal process?

/" Emergency ",
Continue to offer st Formal grievance ; gency
Consider remedi process | Removal??? |

*Both require notice of allegations

Sy
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Role of Investigator e

« Identify factual issues
« Give parties opportunity for input
« Compile investigation materials for decisionmaker and parties
* Make determination?
« 2020 Regulations: Single investigator model prohibited, but investigator
may make recommendations
* 2024 Regulations: Single investigator model permitted
* Recommendation: Keep roles separate
« Role does not include:
« Providing support or advocacy to either party
« Serving as a confidential employee
+ Adjudication of complaint (unless also serving as decisionmaker)

ik
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Conflicts of Interest and Bias

« Title IX Coordinator, investigator, decision-maker, or facilitator
of informal resolution process may not have conflict of interest
or bias

« For or against complainants or respondents generally
« For or against an individual complainant or respondent
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Consolidation of Complaints

» May consolidate complaints with more than one complainant or
respondent, or by one party against another

* When the allegations arise out of the same facts or circumstances

« If consolidating allegations that involve different procedural
requirements, use applicable process that provides the most rights to
the parties

« Caution — no FERPA exception for consolidation

IIlli.

Dismissal of Complaint

« Institution may dismiss prior to adjudication under certain limited
circumstances

« Some permitted circumstances differ between 2020 and 2024
Regulations

Lattvop.
GPM3
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Q&A

Lattvop.
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Case Study

When assessing the credibility of the complainant, which of the
following might cause you to find the complainant less credible:
1. Complainant made a complaint against her ex-boyfriend after
he broke up with her.
2. Complainant told his roommate his night was “fine” the day
following the alleged assault.
3. Complainant cannot recall portions of the encounter with
respondent.
4. Complainant did not report to law enforcement.
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Case Study
When assessing the credibility of the respondent, which of the
following might cause you to find the respondent less credible:
1. Respondent started avoiding complainant after the alleged
assault.
2. Respondent adds details to their account after hearing details
from complainant’s account.
3. Respondent cannot recall portions of the encounter with
complainant.
4. Respondent has an attorney advisor.

63

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED
and Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written
consent of the author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts
or circumstances. The contents are intended for general information purposes only, and readers are urged to consult with an
attorney concerning their own situations and any specific legal questions they may have.

21



September 9, 2024

train 1 .
Session Overview
* Rape Myths
« Secondary Victimization
« Common Victim Responses
« Neurobiology of Sexual Assault
* How to Serve Impartially
« Working with complainant
« Working with respondent
oy
train 1 "
Rape Myths
Rape is primarily sexually motivated Rage combines elements of power, anger and
sexuality
Rapists are usually strangers Most perpetrators are known to the victim
The victim did something to cause the rape No behavior warrants being raped; under no
circumstances can the victim be blamed
Acquaintance rape is not as traumatic There are no differences in victim psychological
symptoms between acquaintance and stranger rape
i

IIlli.

Secondary Victimization

» Secondary victimization:
« The attitudes, beliefs, and behaviors that victims experience as
victim blaming and insensitive
« It exacerbates their trauma, and it makes them feel like what
they're experiencing is a second rape — hence the term
“secondary victimization”
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Secondary Victimization

« Examples of behaviors:
« Discouraging the victim from making the report
« Telling victim it's not serious enough to pursue
« Asking about dress, behavior, or what they might have done to provoke the
assault
« Psychological impact on victims:
« Blamed
« Depressed
« Anxious
« Violated
« Reluctant to seek help

Sy
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Common Victim Responses

« Initial denial of incident

*No reporting/delayed reporting
»Maintaining contact with perpetrator
«Fight, flight, or freeze

ik
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Neurobiology of Sexual Assault
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Common Behaviors During Assault

* Impaired rational thought
* Flat affect

* Reduced energy

* Flight

* Fight

* Freeze

ik
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Memory
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Memory
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Memory
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Memory
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Memory
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Memory
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Impact of Trauma on Memory

* Memories accurately stored
* Memory recall slow

« Fragmented account

« Concentration difficult

« Alcohol exception—may impact
storage and accuracy of
memories

ik
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Sensory Details

« Victims of trauma may be able to recount vivid sensory details, including
certain things the victim saw, heard, or smelled during the assault
« These details could provide more information about the incident and may
help clarify the victim's memory
« Use open-ended questions
* What can you recall about what happened?
* May also use sensory-based questions
* What did you see?
* What did you hear?
« What did you smell?
* What did you taste?
* What did you touch?

Sy
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Impact of Culture

« Cultural background is one of many factors that may impact the way
that complainant, respondent, and witnesses react to the incident and
present during the investigation interviews

« Different cultural backgrounds will influence individuals in different
ways

« Be aware of and sensitive to possible cultural influences

« Incorporate training as appropriate

ik
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Trauma-Informed Approach Gone Wrong

« University of Mississippi lawsuit based in part on its training materials
« Victims sometimes withhold facts and lie about details
« Victims lie about anything that casts doubt on their account of the event
* When complainants withhold exculpatory
details or lie to an investigator or the
hearing panel, the lies should be
considered a side effect of an assault
« A trauma-informed approach should not unfairly favor the complainant
or prejudice the decision-maker against the respondent
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Take Away

« Do not automatically draw negative inference based on a behavior that
may be a response to trauma

« If an individual exhibits behaviors associated with trauma, it does not
automatically mean that individual experienced trauma

« Aresponse consistent or inconsistent with a typical trauma response
should not in and of itself be outcome determinative

Sy
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Serving Impartially

« Avoid prejudgment of the facts at issue

« Avoid conflicts of interest

« Avoid bias

« Avoid appearing to agree with either party’s account

ik
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Serving Impartially

«If role involves meeting with the parties (2024 Title IX
Regulations):
« Set boundaries
» Make objective role clear up front
* Not counseling or advocacy services
« Differentiate from your other roles within institution
» Know how to respond when coming close to line
* Point to resources on campus

ik
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Working with Complainant

« If role involves meeting with the complainant (2024 Title IX
Regulations):
« Slow down
« Make him/her feel comfortable
« Consider timing and locations
« Allow sufficienttime for thorough exploration of the issues
« Develop rapport and allow for closure
« Explain process

Sy
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Working with Complainant

« If role involves meeting with the complainant (2024 Title IX
Regulations):
« Recognize the impact of trauma on memory
+ Allow the complainant to give a narrative
+ Use open-ended free recall questions
+ Allow a written narrative if that is more comfortable

* Memory may be impaired by alcohol

« Use “account” or “experience” rather than “story”

« Allow advisor to be present consistent with policy
« Avoid secondary victimization

« Be transparent about how information will be used

ik
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Working with Respondent

« If role involves meeting with the respondent (2024 Title IX
Regulations):

« Recognize stress involved with being accused of sex discrimination
+ He/She may be defensive
+ He/She may be nervous or uncomfortable

« Explain fair and equitable process

« Do not appear to take sides

* Use impartial language

« Afford same opportunity to provide narrative of experience, to provide physical

or other evidence, etc.
« Memory may be impaired by alcohol

ik
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Working with Respondent

« If role involves meeting with the respondent (2024 Title IX
Regulations):
« Ensure the respondent is fully aware of the process and
prohibition against retaliation
* Be transparent about how information will be used
« Allow advisor to be present consistent with policy

Sy
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Communication

« Identify contact person who will coordinate with multiple
departments/people on complainant’s/respondent’s behalf

« Ensure regular and timely communications to both parties
regarding: next steps, expectations, timing, and delays

« Ensure that parties have notice of all meetings
« Document all communications, including phone calls

« Use sensitive and informed tone and content, both to the parties
and among team members

ik

98

[{IQIN 1 P
Sources of Information

« NIJ Presentation by Rebecca Campbell

« trainED gratefully acknowledges the U.S. Department of Justice,
Office of Justice Programs, and National Institute of Justice for
allowing us to reproduce, in part or in whole, the recording of The
Neurobiology of Sexual Assault. The opinions, findings, and
conclusions or recommendations expressed in this recording are
those of the speaker(s) and do not necessarily represent the official
position or policies of the U.S. Department of Justice.
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Q&A

Process Following Investigation

IIlli.

Non-Hearing Adjudication Process

» 2020 Regulations: VAWA only cases
« Alleged sexual assault, domestic violence, dating violence or stalking occurring
outside of the education program or activity or outside of the United States
« Reminder: All Title IX matters require live hearing under the 2020 Regulations

Lattvop.
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2024 Regulations o

Section 106.45 Section 106.46
General Grievance Procedure: Heightened Grievance Procedures

s (Por nstitutions only)
Apply to complaint issmentinvolving a student

- Differential treatment
- Failure to provide reasonable modifications for Sex-based harassment at post-secondary institution
pregnancy and related conditions where at least one party is a student*
»_Retaliation
Sex-based harassment between employees* }

[Sex-based harassment in K-12 ]

“VAWA may impose additional in p d
violence, or stalking

if sexual assault, dating violence, domestic

Sy
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Non-Hearing Adjudication Process

* 2024 Regulations:
« General grievance procedure: Decisionmaker meets with parties and relevant
witnesses individually
+ Must ask questions to adequately assess credibility
« Heightened grievance procedure*: Parties propose questions and follow-up
questions for any party/witness to be asked by the investigator or
decisionmaker during individual meetings or at a live hearing

*If public institution, may have additional requirements (live hearing, requirements
around cross-examination)

ik
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Decision-Making Process
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Session Overview

 Decision-Making Process

* Weighing Evidence and Assessing Credibility
« Determination

« Case Study

« Sanctions and Remedies

« Notice of Determination

* Appeals

Sy
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Decision-Making Process

« Objective evaluation of all relevant and not otherwise impermissible
evidence
« Inculpatory and exculpatory evidence
« Credibility determinations may not be based on status as complainant,
respondent, or witness

* Presumption of non-responsibility

ik
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Decision-Making Process

*What evidence will the decision-maker consider?
« Investigation report
« Parties’ response statements
« Decision-maker meetings (2024 general grievance procedure if credibility at
issue)
* Q & A (2024 heightened grievance procedure if credibility at issue)
+ NOTE: Whatever information is provided to the decision-maker must
be shared with the parties
« Title IX or VAWA

ik
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Assessing Credibility
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Evidentiary Issues

« Always consider relevance and weight of evidence

« Types of evidence
« Statements from parties and witnesses
contained in investigation report

« Evidence from 2024 credibility process, if applicable
« Decisionmaker meetings (general grievance procedure)
* Q &Aprocess (heightened grievance procedure)
« Caution — do not rely on party or witness’s demeanor

« Character evidence

« Physical evidence (texts, video, security access information, etc.)

« Medical information (including mental health records)
+ Only with waiver/consent

« Consider need for expert guidance in understanding and interpreting
information

« Polygraph/lie detector test results

ik
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Impermissible Evidence

« Privileged information, unless individual holding privilege has
waived it (e.g., doctor-patient privilege, attorney-client
privilege, victim advocate privilege)

» Treatment records, unless individual has provided written
consent

« Prior sexual history/conduct (see next slide)
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Prior Sexual History/Conduct

« 2020 Regulations: Complainant’s prior sexual history is not relevant unless
an exception applies
« Such questions and evidence are offered to prove someone other than respondent
committed the alleged conduct or
« The questions and evidence concern specific incidents of the complainant's prior
sexual behavior with respect to the respondent and are offered to prove consent
« 2024 Regulations: Complainant’s sexual interests or prior sexual conduct
are not relevant, unless an exception applies
« Evidence about the complainant’s prior sexual conduct is offered to prove that
someone other than the respondent committed the alleged conduct or
« Itis evidence about specific incidents of the complainant’s prior sexual conduct with
the respondent that is offered to prove consent to the alleged sex-based harassment
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Evidentiary Issues

« Prior bad acts/pattern evidence:
« Allegation v. policy violation
« Determine relevance and weight of evidence
* May be relevant in fact-finding and/or sanction determination
« Consider timing and process for requesting and providing access to
the decisionmaker and the parties

ik
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Weighing Evidence / Assessing Credibility i

Is information the witness provided accurate based
on other evidence?

How did the witness learn the facts?

How well did he or she recall facts?

How forthcoming was the witness?

Did the witness seem honest and sincere? (caution)

What are the possible motives for being less than truthful?

What is the witness’s relationship to the complainant and respondent?
Are there other factors that bear on the believability of the witness?

ik
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Dealing with Inculpatory & Exculpatory "™ 1.

Evidence

« Consider all relevant evidence provided
« Do not cherry-pick evidence that supports your conclusion
« Do not ignore contrary evidence
« If evidence supporting both conclusions exists:
« Is some evidence stronger than other evidence? If so, why?
« Do you find one party more credible than the other party? If so, why?
« If a witness’s statement is contrary to your conclusion, why do you not believe
the witness?

Sy
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Determination

« Finding re: policy violation
« Sanctions (if any)

* Remedies (if any)

* Written Notice

ik
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Determination—Finding

« Standard of proof

« “Preponderance of the evidence” or “clear and convincing” (not “beyond a

reasonable doubt”)
« Use preponderance unless institution uses clear and in all other p

« Burden is on the school to conduct an investigation that gathers sufficient
evidence to determine whether sex discrimination occurred

« Presumption of non-responsibility that would need to be overcome

« Decision-maker(s) must ultimately decide whether it was more likely than not
that a policy violation has occurred (preponderance) or whether it is highly
probable that a policy violation has occurred (clear and convincing)

ik

117

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED
and Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written
consent of the author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts
or circumstances. The contents are intended for general information purposes only, and readers are urged to consult with an
attorney concerning their own situations and any specific legal questions they may have.

39



September 9, 2024

{rain 1 i
Determination—Finding

« Preponderance:
« Must decide either that:

« It was “more likely than not” that the respondent violated the institution’s policy OR

« That there was insufficient evidence to establish that it was “more likely than not” that
the respondent violated the institution’s policy

« Clear and convincing:
« Must decide either that:

« It was “highly probable” that the respondent violated the institution’s policy OR

« That there was insufficient evidence to establish that it was “highly probable” that the
respondent violated the institution’s policy
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Determination—Sanctions and Remedies o

« Consider who will decide the sanctions and how
« Consider limited role of Title IX Coordinator

« Any information provided to individual(s) who determine sanctions
must also be provided to the parties

« Policy must list all possible sanctions and describe the range of
remedies (VAWA)

ik
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Determination—Sanctions and Remedies

* Remedies means measures provided, as appropriate, to a
complainant or any other person identified as having had their equal
access to the education program or activity limited or denied by sex
discrimination/sexual harassment

« Designed to restore or preserve access to education program or activity after
determination that sex discrimination/sexual harassment occurred

« Consider remedies for broader student population
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Case Study: Make a
Determination

Mark’s Complaint Against Silvia

Drafting a Notice of
Determination

IIlli.

Session Overview

* Legal Requirements

« Elements of Notice of Determination

« Addressing Inculpatory and Exculpatory Evidence
« Delivery

« Additional Required Post-Determination Notices
« Case Study

ik
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Legal Requirements 2020

» 2020 VAWA only case:
« The result of the process, including sanctions if any;
« Rationale for the result and sanctions (if any);
« Appeal procedures;
« Any change to the result;
« When such results become final;
« Simultaneous delivery

IIlli.

Legal Requirements 2024

General Grievance Heightened Grievance
Procedures Procedures

Written Determination

Description of the alleged sex-based harassment

Information about policies and procedures institution used to
evaluate the allegations

Evaluation of the relevant and not otherwise impermissible
evidence

)

)
[F of whether sex d ][

X

[Rallmale for determination
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Legal Requirements 2024

General Grievance [ Hejghtened Grievance

Written Determination

Any disciplinary sanctions must notify complainant

[w hether remedies will be provided ]
and bases for and

[r&ipondent to appeal (if applicable) j[ [tacpicabe) J[ ]

— ][ ][ ]
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Notice of Determination—Elements

« Contents and level of detail may vary depending on applicable legal
requirements

« Summary of complaint(s)/allegations
* Recap allegations in the complaint
« Use neutral language
« Procedural steps since complaint
« Notices to the parties
« Interviews with parties and witnesses
* Site visits
« Methods used to gather other evidence
« 2024 Regulations: Process for assessing credibility (if any)
« Reference policy provisions setting forth the process
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Notice of Determination—Elements

*Relevant policy provisions
« Definition of relevant prohibited conduct
« Elements of the offense
« Consider other relevant definitions (e.g., consent,
incapacitation, coercion, welcomeness)
« Burden of proof

ik
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Notice of Determination—Elements

« Findings of fact supporting the determination
« Specify whether testimony/evidence came from the
investigation or from another portion of the process
« Double-check recording when quoting from
decisionmaker meetings (if any)
* Result/decision
« Conclusion regarding application of policy definition to
the facts
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Notice of Determination—Elements

« Rationale for the result as to each allegation
« Must include explanation of how information and evidence
was weighed and how it supports the result
« Explain how standard of evidence was applied
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Notice of Determination—Elements o

« Written notice should address all relevant evidence provided, including
evidence that is contrary to your conclusion
« What evidence supports your conclusion?
« What evidence is contrary to your conclusion?
« Why is the evidence that supports your conclusion stronger?
« Explain credibility determinations
« Why do you find one party more credible than the other?
« If a witness’s statement is contrary to your conclusion, why do you not believe
the witness?
« The reader should be able to tell that you considered all relevant
evidence in making your decision

ik
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IIlli.

Notice of Determination—Elements

* Sanctions (if any)
« Also provide the rationale for the sanctions
« Build in ability for Title IX Coordinator to modify/clarify sanctions and
address future right to appeal
« 2024 Heightened Grievance Procedure: State whether any remedies
will be provided

ik
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IIlli,

Notice of Determination—Elements

 Appeal process
« To whom appeals should be sent
« Required format of request for appeal
« Timing/deadline for appeal
« Bases for appeal
* Who will decide the appeal
« Overview of process

Sy
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IIlli.

Notice of Determination—Delivery

* Must be in writing
» Must be delivered simultaneously
* Email
« In-person meetings to deliver hard copies of written notice
* Best practice: Let parties know ahead of time when decision
will be delivered

ik
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Notice of Determination—FERPA

* FERPA Exception — compliance with requirements for
disciplinary proceedings—including the inclusion of the
rationale for the result and the sanctions—does not violate
FERPA

ik
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roinkD)
Notice of Determination—Implementation

« 2024 Regulations: Determination regarding responsibility
becomes final either on the date that the institution provides
the parties with the written determination of any appeal or if
no party appeals, date on which appeal would no longer be
timely

GPH3

136

Q&A

GPM_3
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Upcoming Trainings

* Supplemental Decisionmaker Training on Live Hearings on September 23, 2024
e Conducting a Live Hearing Under Title IX/VAWA on September 24, 2024

« Title IX/VAWA Appeal Officer Training on October 10, 2024

GPM_3
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2024 Non-Hearing Adjudicator Training

Handout 1

Formal Complaint

On October 30, 2024, Mark Matthews made a complaint against Silvia Silverman.
Sex-Based Harassment Complaint Form

COMPLAINANT NAME: Mark Matthews

ADDRESS: 1234 Main Street

DATE OF ALLEGED POLICY VIOLATION: September and October 2024

DATE OF COMPLAINT: October 30, 2024

RESPONDENT NAME: Silvia Silverman

ADDRESS: 999 Fourth Ave. S.

ALLEGATIONS:

I work in the Financial Aid office with Silvia Silverman. Our interactions have always been
friendly, but during the last month or two, Silvia’s actions have been making me uncomfortable.
She texts me often, both during work and after hours. She sends Teams messages to me in the
evenings and on the weekends. One day we got coffee over our lunch break, and she touched my
hand while we were talking. Another time when I ran into her at a restaurant on the weekend,
she gave me a hug, kissed me on the cheek, and squeezed my butt. I’ve tried to brush off the
ways she acts toward me as just being friendly, but now Silvia is up for a promotion that would
make her my supervisor. I don’t feel comfortable having her as my boss. I'd like to be
transferred to a different department or at least report to a different supervisor.

I understand that by signing this complaint, I am seeking to initiate the formal grievance
process and/or informal resolution process in regards to the above allegations and am
requesting that the University investigate the allegations.

X %{é %%(fwé
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2024 Non-Hearing Adjudicator Training

Handout 2

Excerpt of Notice of Allegations

On October 30, 2024, a complaint of alleged sex-based harassment was submitted by Mark
Matthews to the Title IX Coordinator alleging conduct by Silvia Silverman. Mark alleges that
Silvia engaged in unwelcome conduct on the basis of sex in the form of the following:

J On multiple dates during the months of September and October 2024, Silvia sent
messages to Mark via electronic communication.

o On September 24, 2024, at Starbucks on Main Street, Silvia engaged in physical
contact with Mark.

o On October 5, 2024, at Luigi’s restaurant on First Avenue, Silvia engaged in
physical contact with Mark, kissed Mark, and engaged in nonconsensual sexual
contact with Mark’s intimate body part.

2
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2024 Non-Hearing Adjudicator Training

Handout 3

Excerpt of Amended Notice of Allegations

On October 30, 2024, a complaint of alleged sex-based harassment was submitted by Mark
Matthews to the Title IX Coordinator alleging conduct by Silvia Silverman. Mark alleges that
Silvia engaged in unwelcome conduct on the basis of sex in the form of the following:

° On September 10, 19, and 29 and October 13, 17, and 23, 2024, Silvia sent
messages to Mark via electronic communication.

° On September 12, 2024, in the Financial Aid office in the Academic Center,
Silvia made verbal comments toward Mark.

o On September 24, 2024, at Starbucks on Main Street, Silvia engaged in physical
contact with Mark.

o On October 5, 2024, at Luigi’s restaurant on First Avenue, Silvia engaged in
physical contact with Mark, kissed Mark, and engaged in nonconsensual sexual
contact with Mark’s intimate body part.
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2024 Non-Hearing Adjudicator Training

Handout 4

Hostile Environment Harassment

Hostile Environment Harassment is unwelcome sex-based conduct that, based on the totality of
the circumstances, is subjectively and objectively offensive and is so severe or pervasive that it
limits or denies a person’s ability to participate in or benefit from the University’s education
program or activity.

The following conduct, or other unwelcome sex-based conduct, may constitute Hostile
Environment Harassment:

Sexual flirtations, advances, or propositions;

o Requests for sexual favors;

o Verbal abuse of a sexual nature, obscene language, gender- or sexually-oriented
jokes, verbal commentary about an individual’s body, sexual innuendo, and
gossip about sexual relations;

J The display of derogatory or sexually suggestive posters, cartoons, drawings, or
objects, or suggestive notes or letters or e-mails or text messages or in a public
space;

o Visual conduct such as leering or making gestures;

J Sexually suggestive comments about an individual’s body or body parts, or sexual
degrading words to describe an individual;

o Unwanted kissing;

o Touching of a sexual nature such as patting, pinching or brushing against
another’s body;

J Cyber or electronic harassment of a sexual nature;

J Degrading comments about a particular sex.

The circumstances that may be considered when determining whether conduct was so severe or
pervasive that it limits or denies a person’s ability to participate in or benefit from the
University’s education program or activity include, but are not limited to:

o The degree to which the conduct affected the complainant’s ability to access the
University’s education program or activity;

o The type, frequency, and duration of the conduct;

o The parties’ ages, roles within the University’s education program or activity,

previous interactions, and other factors about each party that may be relevant to
evaluating the effects of the conduct;

° The location of the conduct and the context in which the conduct occurred;
4

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Lathrop
GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author or

presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any specific
legal questions they may have.



o Other Sex-Based Harassment in the University’s education program or activity;

o Whether the conduct was merely a discourteous, rude, or insensitive statement;
and
o Whether the speech or conduct deserves the protection of academic freedom.

Unwelcome Conduct

Conduct is unwelcome when the individual did not request or invite and regarded it as
undesirable or offensive. The fact that an individual may have accepted the conduct does not
mean that they welcomed it. On the other hand, if an individual actively participates in conduct
and gives no indication that they object, then the evidence generally will not support a
conclusion that the conduct was unwelcome. That a person welcomes some conduct does not
necessarily mean that person welcomes other conduct. Similarly, that a person willingly
participates in conduct on one occasion does not necessarily mean that the same conduct is
welcome on a subsequent occasion. Whether conduct was unwelcome may be determined based
on the context and circumstances of the encounter or incident.

Sexual Assault

Sexual Assault is any actual or attempted sexual contact, including penetration and contact with
any object, with another person without that person’s consent. As used in this Policy, sexual
contact includes intentional contact by the accused with the victim’s genital area, groin, inner
thigh, buttocks, or breasts, whether clothed or unclothed; touching another with any of these
body parts, whether clothed or unclothed; coerced touching by the victim of another’s genital
area, groin, inner thigh, buttocks, or breasts, whether clothed or unclothed; or forcing another to
touch oneself with or on any of these body parts.

Consent

Consent means words or overt actions by a person in advance clearly communicating a freely given
present agreement to participate in a particular sexual contact or activity. Words or overt actions
clearly communicate consent when a reasonable person in the circumstances would believe those
words or actions indicate a willingness to participate in a mutually agreed-upon sexual contact or
activity. Although consent does not need to be verbal, verbal communication is the most reliable
form of asking for and obtaining consent. It is the responsibility of the person initiating the specific
sexual contact or activity to obtain consent for that contact or activity.

The definition of consent is subject to the following:

5
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e Consent to one form of sexual contact or activity does not, by itself, constitute consent to
any other forms of sexual contact or activity.

e Consent can be withdrawn at any time. When consent is withdrawn, the sexual contact or
activity for which consent was initially provided must stop.

e Consent is active, not passive. Silence or the absence of resistance or saying "no," in and
of themselves, cannot be interpreted as consent.

e Whether an individual actively and willingly participates in conduct may be a factor in
determining whether there was consent.

e Previous relationships or previous consents do not, by themselves, constitute consent to
future sexual contact or activity. In cases of prior relationships, the manner and nature of
prior communications between the parties and the context of the relationship may be factors
in determining whether there was consent.

e An existing sexual, romantic, or marital relationship does not, by itself, constitute consent.

e Prior sexual activity with other individuals does not imply consent.

e Consent cannot be procured, expressly or implicitly, by use of force, intimidation, threats,
or coercion.

e An individual known to be—or who should be known to be—incapacitated cannot
consent to sexual contact or activity initiated by another individual.

e Use of alcohol or other drugs will never function to excuse behavior that violates this
Policy.

e Consent can only be given if one is of legal age. In this state, the legal age of consent is
16.
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2024 Non-Hearing Adjudicator Training

Handout 5

Summary of Meetings with the Decisionmaker

The decisionmaker met with the parties and all of the witnesses interviewed by the investigator.
Their testimony was generally consistent with the accounts they provided to the investigator and
no additional information was provided, except for the following questions and answers:

Questions for Mark

o “Have you received Teams or text messages in the evenings or on the weekends from
other co-workers in the office?”
o “I'msure I have, but it’s rare. Silvia did it the most by far.”

Questions for Silvia

J “On September 24, when you were with Mark and others at Starbucks, did you touch
Mark’s arm or hand more than one time?”
o “No, it was just when he had made the joke that I thought was harsh that I
lightly slapped his hand or arm.”

o “When you texted Mark, why did you use text instead of sending the messages via
Teams?”
o “One time I saw that Mark had his Teams set to ‘do not disturb,’ so I didn’t
think he would see a message on Teams. So I texted him. Then I think I just
kept using text more.”

Questions for Melanie

o “What was your general perception of Mark and Silvia’s relationship?”’
o “Honestly, for a while there, I thought they would maybe start dating. They
were pretty friendly and talked a lot. I especially got the vibe that Silvia was
pretty into Mark.”

o “What gave you the impression that Silvia was into Mark?”
o Well, like the pants comment and she would mention him a lot in
conversations and laugh at his jokes. You know, the usual stuff.”

7
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Questions for Avery

o “Has Silvia ever communicated with you via Teams or text messages in the evenings or
on the weekends?”
o “Maybe once or twice, but it is not a regular occurrence. Our office tends to
keep more of a nine-to-five schedule.”

o “Has Silvia ever sent you a Teams or text message that was not work related?”
o “Idon’t think so. Maybe if we were going to get coffee or something, but that
would be during the workday. She never sent me like personal messages.”

o “You mentioned that Mark and Silvia’s interaction at Starbucks on September 24 seemed
“flirtatious.” Did you ever see other interactions between Mark and Silvia that you would
describe as “flirtatious™?

o “Idon’t know. They talked a lot but that’s because they work together a lot. I
think the time at Starbucks was just more of a non-professional setting so they
were more relaxed.”

8
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2024 Non-Hearing Adjudicator Training

Handout 6

Investigation Report Excerpt:

Background

Silvia has worked as a Financial Aid Counselor in the Financial Aid office since July 2022.
Mark was hired as a Financial Aid Counselor in January 2024. Both parties stated that Silvia
helped train Mark when he first started and that they often interact and work together.

Silvia stated that Mark often comes to her with work questions and that they “get each other’s
opinion on complex financial aid issues that we come across.” Silvia stated that she and Mark
are “work friends” and that she talks to him more than anyone else in the office.

Mark stated that he and Silvia have always been “cordial” toward each other.

Melanie stated that she has worked as an administrative assistant in the Financial Aid office
since November 2023. When asked what her general perception of Mark and Silvia’s
relationship was, Melanie stated, “Honestly, for a while there, I thought they would maybe start
dating. They were pretty friendly and talked a lot. I especially got the vibe that Silvia was pretty
into Mark.” When asked what gave her the impression that Silvia was into Mark, Melanie
stated, “Well, like the pants comment! and she would mention him a lot in conversations and
laugh at his jokes. You know, the usual stuff.”

Avery stated that he has worked as a compliance officer in the Financial Aid office for
approximately three years.

Mark’s Sex-Based Harassment Allegation

Teams and Text Messages Generally

Mark’s Account

Mark stated that prior to September 2024, he and Silvia usually just communicated via Teams
during the workday. When asked whether the communications were work-related, Mark stated,
“For the most part. Occasionally we would talk about weekend plans or things like that, but it
was just normal water cooler talk.”

' See “Thursday, September 12, 2024 Comment about Mark’s Pants” section below.
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Mark stated that in September, Silvia started messaging him at night and on the weekends via
Teams. Mark stated, “I have the Teams app on my phone, so I got the messages even when |
wasn’t logged in.” When asked what the messages were about, Mark stated, “It was never
anything urgent, just like venting about difficult students or asking a question that could wait
until the next day.” Mark stated, “It was always sort of inviting me to chat, like she was looking
for an excuse to start up a conversation.” Mark stated, “Then she started messaging me about
things that weren’t even about work.”

When asked if he received Teams or text messages in the evenings or on the weekends from
other co-workers in the office, Mark stated, “I’m sure I have, but it’s rare. Silvia did it the most
by far.”

Mark stated that he eventually started turning his Teams status to “Do not disturb.” Mark stated
that after he did that for a week or so, Silvia started texting him. When asked how Silvia got his
cell phone number, Mark stated, “There is a list of everyone’s cell phone in the office, so I
assume she got it there.” When asked when the text messages started, Mark stated, “I'm pretty
sure they started in October. I only have the last few because I cleared out my text messages a
few weeks ago when my phone storage was full.” Mark provided screenshots of his September
and October Teams messages with Silvia? and several text messages with Silvia from October.’

Silvia’s Account

Silvia stated that she has never sent an inappropriate message to Mark. She stated that she often
communicates with co-workers on Teams and via text.

When asked if she ever communicated with Mark via Teams or text in the evenings or on the
weekends, Silvia stated, “Probably, just like I do with other people in the office. But it is never
anything inappropriate.” When asked why she texted Mark instead of sending the messages via
Teams, Silvia stated, “One time I saw that Mark has his Teams set to ‘do not disturb,’ so I didn’t
think he would see a message on Teams. So I texted him. Then I think I just kept using text
more.”

When asked, Silvia provided screen shots of her Teams and text messages with Mark from
September and October.*

2 See Attachment A.
3 See Attachment B.
4 See Attachments C and D.
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Avery’s Account

When asked if Silvia had ever communicated with him via Teams or text messages in the
evenings or on the weekends, Avery stated, “Maybe once or twice, but it is not a regular
occurrence. Our office tends to keep more of a nine-to-five schedule.” When asked whether
Siliva had ever sent him a Teams or text message that was not work related,” Avery stated, “I
don’t think so. Maybe if we were going to get coffee or something, but that would be during the
workday. She never sent me like personal messages.”

Tuesday, September 10, 2024 Teams Messages

Mark’s Account

Mark stated that on Tuesday, September 10, 2024, Silvia sent him a Teams message in the
evening and provided the following screenshot”:

Tuesday, September 10

Silverman, Silvia 9/10 7:24 PM
[REDACTED] submitted another appeal this afternoon!

9/10 7:25 PM
What is that now? #4? 5?

Silverman, Silvia 9/10 7:27 PM

| lost count &
I'm pouring myself a glass of merlot to cope

9/10 7:27 PM

Sounds like the right move &

Mark stated, “I found it odd that she was messaging me outside of work and telling me things
like that she’s drinking wine. But I didn’t think much of it until it kept happening.”

Silvia’s Account

When asked if she sent Mark a message via Teams on the evening of September 10, Silvia said
that she had and provided a screenshot of the messages, which was the same as the screenshot

> See Attachment A. Silvia also submitted a screenshot of this exchange, which is included at
Attachment C.
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provided by Mark. When asked if Mark said or did anything to indicate that he welcomed the
messages, Silvia stated, “We message over Teams as part of our job. I didn’t think that I needed
special permission to message him after hours. People in our department work at night all the
time.”

When provided Mark’s account about the September 10 Teams message above, Silvia stated,
“We’re co-workers. We vent to each other all the time about frustrations with a student or a
particular file. I made a joke about needing a glass of wine. That’s not sexual. And Mark
clearly was not bothered by it. He sent a winking emoji. If anything, he’s being flirtatious.”

Thursday, September 12. 2024 Comment about Mark’s Pants

Mark’s Account

Mark stated that on September 12, 2024, he wore a new pair of pants to work. Mark stated that
he and Silvia walked into the office at the same time, and Silvia said something like, “Oh, did
you get new pants? They look great on you. You should wear slim fit more often.” When asked
if anyone was around when Silvia made the comment, Mark stated, “I don’t know. We were by
the front desk, so Melanie may have been nearby.” When asked how he responded to the
comment, Mark stated, “I was so surprised that she would say that that I didn’t know how to
respond. I think I just nervously laughed. She had to see that I was uncomfortable.”

Silvia’s Account

When asked if she ever commented on Mark’s clothing, Silvia stated, “I’m sure I did. If
someone in the office is dressed up or something like that, I will usually compliment them.”
When asked if she commented on a new pair of pants Mark wore on September 12, Silvia stated,
“I remember that, yes. They were noticeable because they had a subtle plaid pattern, and the cut
was trendier than what he usually wears. I asked if they were new and told him I liked them.”
When asked if she recalled exactly what she said, Silvia stated, “Well I can’t say exactly, but it
was something like, “‘Oh, are those new pants? They’re so stylish.” Or something like that.”
When asked how Mark responded to the comments, Silvia stated, “I think he just said, ‘thank
you.” He did not seem upset in any way.” When asked if anyone was around during the
exchange, Silvia stated, “I don’t remember.”

During her follow-up interview, when told of Mark’s account regarding her comments about his
pants, Silvia stated, “I might have said I like the cut and that it was really stylish or really in right
now. I did not say that he should wear slim fit more often.” When provided Mark’s account of
his reaction, Silvia stated, “He definitely thanked me for the compliment and did not show any
sign of being uncomfortable.”
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Melanie’s Account

When asked if she ever heard Silvia comment on Mark’s clothing, Melanie stated, “Sure, I think
she’s said like, ‘Nice tie’ or ‘Nice shirt,” things like that.” When asked if she ever heard Silvia
comment on Mark’s pants, Melanie stated, “Oh yeah, a few weeks ago she made a comment
about his pants being like a tight fit. I remember being surprised that she would say something
like that.” When asked if she recalled exactly what Silvia said, Melanie stated, “It was
something like, “Oh, did you get new pants? I like the tighter fit. It looks good.” When asked
how Mark responded to Silvia’s comments, Melanie stated, “He kind of seemed embarrassed.
He was like, ‘thanks’ and sort of laughed.”

Thursday, September 19, 2024 Teams Messages

Mark’s Account

Mark stated that on Thursday and Friday, September 19 and 20, 2024, he took PTO and was out
of the office. Mark stated that on Thursday evening, Silvia sent him a Teams message and
provided the following screenshot®:

Thursday, September 19

Silverman, Silvia 9/19 8:16 PM

Missed you in the office today
Its just not the same w/o you

)

9/19 8:56 PM
| think you'll survive...

Im out tmrw too

Silverman, Silvia 9/19 8:58 PM

When asked how he felt about Silvia’s messages, Mark stated, “Again, she’s messaging me at
night on my day off and it’s not about actual work. It’s also weird that she’s saying she misses
me and the office isn’t the same without me.”

6 See Attachment A. Silvia also submitted a screenshot of this exchange, which is included at
Attachment C.
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Silvia’s Account

When asked if she sent Mark a message via Teams on the evening of September 19, Silvia said
that she had and provided a screenshot of the messages, which was the same as the screenshot
Mark provided. When asked if Mark said or did anything to indicate that he welcomed the
messages, Silvia stated, “Again, we are co-workers. [ was just commenting on him being missed
at the office.”

During her follow-up interview, when provided Mark’s account concerning the September 19
Teams messages, Silvia stated, “He never told me that this message or any other message
weirded him out. And he responded in a friendly, joking way.”

Tuesday, September 24, 2024 Coffee Shop Interaction

Mark’s Account

Mark stated that on September 24, 2024, Silvia and a few of their co-workers walked to a nearby
Starbucks to get coffee. Mark stated that he and Silvia ordered and got their drinks first and sat
down at a table while the others were still waiting for their drinks. Mark stated that while they
were talking, Silvia put her hand on his multiple times. When asked how many times he recalled
Silvia touching his hand, Mark stated, “It was at least twice.” When asked how long Silvia’s
hand was touching his hand, Mark stated, “Not long. It was just like when she was saying
something she would touch me. Actually, I think one of the times was after I made a joke. She
laughed and tapped my hand, like really flirtatiously.” When asked how he responded to Silvia
touching his hand, Mark stated, “I just tried to ignore it, pretend it didn’t happen. I didn’t want
to make a big deal out of it, especially with other people from the office around.” When asked
which other co-workers were at Starbucks with them, Mark stated that Melanie and Avery had
come with them.

Silvia’s Account

When asked if she recalled going to Starbucks with Mark and other co-workers on September 24,
Silvia stated, “Yes, [ remember walking over one day around then.” When asked if she had any
physical contact with Mark at Starbucks, Silvia stated, “No, I did not.”

During her follow-up interview, when told of Mark’s account of Silvia touching his hand at least
two times while they were sitting at a table together, Silvia stated, “I remember sitting with him
at the table while Melanie and Avery were waiting for their drinks. Iremember that he made a
joke that was making fun of someone and I kind of jokingly scolded him and lightly slapped his
hand or arm.” When asked if she remembered what the joke was, Silvia stated, “I don’t
remember. I just remember thinking it was mean and he shouldn’t have said it.” When asked
how Mark responded to Silvia lightly slapping his hand or arm, Silvia stated, “I don’t remember
him reacting at all. We kept talking.” When asked if she touched Mark’s arm or hand more than
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one time while they were at Starbucks on September 24, Silvia stated, “No, it was just when he
had made the joke that I thought was harsh that I lightly slapped his hand or arm.”

Melanie’s Account

When asked if she recalled going to Starbucks with Mark, Silvia, and another co-worker on
September 24, Melanie stated, “Yeah, we walked there over lunch. I think Avery was with us,
too.” When asked if she noticed any interactions between Mark and Silvia while they were at
Starbucks, Melanie stated, “I know that they were talking, but nothing sticks out to me.” When
asked if she noticed any physical contact between Mark and Silvia, Melanie stated, “No, I didn’t
notice anything. I know they sat next to each other, but I don’t know other than that.”

Avery’s Account

When asked if he recalled going to Starbucks with Mark, Silvia, and another co-worker on
September 24, Avery stated, “Yes, I remember that.” When asked if he noticed any interactions
between Mark and Silvia while they were at Starbucks, Avery stated, “I know that while Melanie
and I were still waiting for our drinks, those two sat at a table by themselves and were talking. 1
couldn’t hear what they said, but they were smiling and almost a little flirtatious.” When asked
what made them seem flirtatious, Avery stated, “Just like the laughing and body language.”
When asked to explain what he meant by “body language,” Avery stated, “Like I remember her
touching his arm and laughing.” When asked how Mark seemed to respond when Silvia touched
his arm and laughed, Avery stated, “He just kept talking and laughing.” When asked if he had
ever seen other interactions between Mark and Silvia that he would describe as “flirtatious,”
Avery stated, “I don’t know. They talked a lot but that’s because they work together a lot. I
think the time at Starbucks was just more of a non-professional setting so they were more
relaxed.”

Sunday, September 29. 2024 Teams Messages

Mark’s Account

Mark stated that on Sunday, September 29, 2024, Silvia sent him a Teams message and provided
the following screenshot’:

7 See Attachment A. Silvia also submitted a screenshot of this exchange, which is included at
Attachment C.
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Sunday, September 29

Silverman, Silvia 9/29 7:31 PM

Hey
Any chance you have time to talk?
After the day ive had | could really use a friend
9/30 8:46 AM

Hey Im just seeing your message now
Sorry | wasn't available
Hope things are going better today

When asked how he reacted to the messages, Mark stated, “I saw them come through on my
phone Sunday night, but I didn’t open them so that she couldn’t see that I’d seen them. It was
really awkward for her to ask to talk to me on the weekend. And it seemed like if I didn’t, I
would be a bad friend. I decided not to open it and pretend I didn’t see it until the next morning.
I tried to respond in a way that was sympathetic but made clear that we don’t have the kind of
relationship where we talk on the phone about our personal problems.” Mark stated, “I feel like I
kept trying to give her subtle hints that she was being too friendly, but she just didn’t pick up on
it. Instead, it got worse.”

Silvia’s Account

When asked if she sent Mark a message via Teams on the evening of September 29, Silvia said
that she had and provided a screenshot of the messages, which was the same as the screenshot
Mark provided. When asked if Mark said or did anything to indicate that he welcomed the
messages, Silvia stated, “We would discuss personal issues with each other occasionally at work.
I thought we were friends.”

During her follow-up interview, when provided Mark’s account about the September 29
messages, Silvia stated, “I didn’t know that he intentionally ignored my message. I thought he
was telling the truth when he said he just saw it on Monday morning. If he was really that
offended, I feel like he could have just said something.”

Saturday, October 5, 2024 Restaurant Interaction

Mark’s Account

Mark stated that on the evening of Saturday, October 5, 2024, he was leaving Luigi’s, an Italian
restaurant in town, after having dinner with friends. Mark stated that as he was walking past the
bar, he saw Silvia having drinks with a few people and he walked up and said hi to her. Mark
stated that Silvia seemed very happy to see him and gave him a hug and a kiss on the cheek.
Mark stated that during the hug, Silvia squeezed his butt. Mark stated that she then introduced
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him to her friends. Mark stated that the hug and kiss made him “very uncomfortable” and he
was “shocked” that she touched his butt. Mark stated that he told Silvia he had to catch up with
his friends who were leaving the restaurant.

Silvia’s Account

When asked if she recalled seeing Mark at Luigi’s Italian restaurant on October 5, Silvia stated,
“Yeah, we ran into each other there on a Saturday night.” When asked to describe their
interaction at the restaurant, Silvia stated, “I was having drinks with some friends, and Mark
came up to me and gave me a hug.® Iintroduced him to my friends and invited him to join us for
a drink. He said he was leaving with friends.”

In her follow-up interview, when provided Mark’s account that Silvia hugged him, touched his
butt, and kissed him on the cheek, Silvia stated, “Definitely not the part about touching his butt.
I guess I don’t know who hugged whom. He came up to me. We hugged. I suppose I may have
kissed his cheek when we hugged. We were outside of work. I’d had a few glasses of wine and
was relaxed. That’s how I would greet any friend in that situation. But I never would have
touched his butt, that’s not true.”

Sunday, October 13, 2024 Text Messages

Mark’s Account

Mark stated that on October 12 or 13, Silvia sent him a text message with a selfie of her holding
a muffin and telling him that she had tried a bakery he recommended and liked it. Mark stated,
“Then she said something like, ‘We should go together next time.”” Mark stated, “Also, she was
wearing a shirt in the selfie that showed a lot of cleavage.”

Silvia’s Account

When asked if she sent Mark a text message on October 13 or 14, 2024, Silvia said that she had
and provided the following screenshot of messages from October 13 at 11:46 a.m.”:

8 During his follow-up interview, when provided Silvia’s account of the restaurant interaction on
October 5, Mark stated, “She definitely hugged me. I just came to say hi quick. She is the one
who hugged me. And I know she kissed me on the cheek and grabbed my butt.”

9 See Attachment D.
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MM
Sun, Oct 13 at 11:46 AM

[Selfie of Silvia holding a muffin]

| picked up some muffins from the
bakery on Madison that you recommended

AMAZING!
Jealous
Jealous of me or the muffin? © @

We should pick some up for the office sometime

* to message: We should pick some up for the office sometime |,

During her follow-up interview, when provided Mark’s account of the October 13 texts, Silvia
stated, “’You can see from the texts I gave you that I said we should get them for the office
sometime, not that he and I should go there together.” Silvia stated, “If he wants things to be
completely professional, then he shouldn’t be commenting on whether I have cleavage showing.
I think it’s sexist that he’s even talking about that.” Silvia stated, “I just can’t believe that he is
turning these innocent interactions between friends into a full-on sexual harassment
investigation.”

Thursday, October 17, 2024 Text Messages

Mark’s Account

Mark stated that on October 17, 2024, Silvia texted him right after work and asked him to review
a dating profile she had prepared. Mark stated, “She asked me if I’d be interested if I saw that
profile online.” Mark stated, “That really felt like she had crossed a line.” When asked how he
responded, Mark stated, “I just said it looked great and didn’t say anything else. I didn’t know
how to respond. It was really awkward.” When asked if he still had the text exchange, Mark
stated, “No, I must have cleared out my messages after that.”

10 The screenshot indicates that Mark “liked” this message.
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Silvia’ Account

When asked if she sent Mark a text message on October 17, Silvia said that she had and provided
the following screenshot of messages from October 17 at 6:32 p.m.!!:

MM
Thursday, Oct 17 at 6:32 PM

Hey
| just created a profile on match

Would you mind taking a look at it?

Sure i
Thanks!
Here it is:
[match.com link]

If u saw this would u be interested???

Looks good

Thanks!

When asked what she meant when she asked Mark if he would be interested if he saw the profile,
Silvia stated, “I wanted his opinion as a guy. I knew that he used Match, so he would be able to

''See Attachment D. When asked if she could provide screenshots of the dating profile she sent
to Mark, Silvia stated that she cancelled her Match.com account, so she does not have access to
the profile anymore.

19

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Lathrop
GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author or

presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any specific
legal questions they may have.



give me advice on my profile.” When asked how she knew he used Match.com, Silvia stated, “I
happened to see the app on his phone one time and asked him about it. He said he uses it but is
pretty picky so he rarely goes on dates with women from the app.”!?

Wednesday, October 23, 2024 Text Messages

Mark’s Account

Mark stated that on October 23, 2024, during the workday, Silvia sent him a text message about
getting lunch. Mark provided the following screenshot of text messages between him and Silvia
at 11:32 p.m.":

SS
Wed, Oct 23 11:32 PM

I’'m thinking about grabbing a sandwich at Tony’s
Wanna join?
Thanks
| brought food today

need to work through lunch

Silvia’s Account

When asked if she sent Mark a text message on October 23, Silvia said that she had and provided
a screenshot of the messages, which was the same as the screenshot Mark provided.'* Silvia
stated, “Sometimes I grab lunch with my co-workers. I sent that same message to our colleague,

12 In his follow-up interview, when provided Silvia’s account regarding the dating profile texts,
Mark stated, “It’s one thing to talk about using a dating app at work. It’s another thing to send
your co-worker your profile.”

13 See Attachment B. Silvia also submitted a screenshot of this exchange, which is included at
Attachment D.

14 See Attachment D.
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Melanie, and she came with me.” When asked if she sent the message to anyone else, Silvia
stated, “Not that I recall.”

Silvia provided the following screenshot of text messages between her and Melanie from
October 23 at 12:05 p.m.'>:

MM
Wed, Oct 23 12:05 PM

I’'m heading to Tony’s for lunch
Want to come?
Sure

5 mins ok?

Melanie’s Account

When asked if she had lunch with Silvia on October 23, Melanie stated, “I went with her to
Tony’s Deli one day that week. I would have to look at my calendar to be sure.” When asked
how they decided to go to lunch together, Melanie stated, “She just texted me about going.”
When asked if she had the text message, Melanie stated that she did and later provided a
screenshot of the same exchange Silvia provided.'® When asked if Silvia invited anyone else to
lunch, Melanie stated, “I don’t know. No one else came.” When asked how often she exchanges
text messages with Silvia, Melanie stated, “That is the only time Silvia has ever texted me.”

Impact
Mark’s Account

When asked to describe any impact that Silvia’s actions have had on him or his work
environment, Mark stated that he recently learned that Silvia was being considered for an
Assistant Director role in the department, which would make her Mark’s supervisor. Mark stated

15 See Attachment E.
16 See Attachment F.
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that he had tried to just ignore Silvia’s “overly friendly behavior,” but he is not comfortable
reporting to someone who did those types of things. Mark stated, “I’m not trying to get her fired.
I just think she needs to learn how to be more professional in her interactions before she moves
into leadership.”

Silvia’s Account

Silvia stated that the investigation and the way it has impacted her work as been “very difficult.”
Silvia stated, “It’s just so awkward. Everyone knows that something is happening. We’ve had
to be separated and can’t interact. I just wish he would have come to me and said something.
This could have been cleared up so easily.”
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2024 Non-Hearing Adjudicator Training

Handout 7

Excerpts from Party Statements in Response to the Investigation Report

Excerpt from Mark’s Written Response to the Investigation Report

Silvia suggests that I should have talked to her about how she was making me uncomfortable. I
didn’t want to make a big deal about it, because I knew that it would be awkward since we
worked together so much. Then when I realized that she was up for the Assistant Director
position, I didn’t feel like I could say anything to her directly because I was afraid that it would
impact how she treated me as a subordinate. I knew that I needed to get someone else involved.
I also don’t think anyone would expect a woman to say something to a man who was engaging in
this type of conduct.

Excerpt from Silvia’s Written Response to the Investigation Report

Ever since I learned of Mark’s allegations, I did not understand why he would make a complaint
about this instead of just talking to me. After reading what he said about me being his
supervisor, now I understand. Mark is just upset because he applied for the Assistant Director
role, too. He brought this claim to prevent me from getting the job that he wanted.

I have never said anything sexual to Mark. There is nothing sexual about the messages that are
in evidence. I did not commit sexual harassment.
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2024 Non-Hearing Adjudicator Training

Handout 8

Excerpts from Adjudicator Outline

*Review Policy definitions in handout #4*

For each element, indicate whether there is sufficient evidence (“SE”) or insufficient evidence
(“IE”) to determine that it is more likely than not that the element is met.

o What conduct occurred:
o Did Silvia send Mark a Teams messages on
September 107....c.eiiieiieeiee e SE IE
o Did Silvia comment on Mark’s pants on September 127 ............. SE IE
o Did Silvia send Mark a Teams messages on September 197........ SE IE

0 Did Silvia put her hand on Mark’s hand or arm multiple

times on September 24, 20247 .......ccoooviieiiieiiieie e SE IE
o Did Silvia send Mark a Teams messages on September 297........ SE IE
o Did Silvia hug Mark on October 5, 20247 ..........cccceevvevieeniennnns SE IE
o Did Silvia kiss Mark on the cheek on October 5, 20247 .............. SE IE
@ Did Silvia squeeze Mark’s butt on October 5, 20247................... SE IE
0 Did Silvia send Mark text messages on October 137 ................... SE IE
o Did Silvia send Mark text messages on October 177 ................... SE IE
o Did Silvia send Mark text messages on October 237 .................SE IE

Sexual Assault Analysis

o Was the conduct you found occurred sexual contact?

o Silvia squeezing Mark’s butt on October 5, 20247........... SE IE N/A
o Did Silvia initiate the sexual contact that you find occurred?

0 Silvia squeezing Mark’s butt on October 5, 20247........... SE IE N/A
o Did Silvia obtain Mark’s consent to the sexual contact that you find Silvia

initiated?

o Silvia squeezing Mark’s butt on October 5, 20247........... SE IE N/A
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Do you find Silvia responsible for sexual assault? ............................ Yes. No

Hostile Environment Harassment Analysis

o Was the conduct you found to have occurred sex-based?
o Teams messages on September 107.........cccceeevverieenennen. SE IE N/A
0 Silvia’s comment on Mark’s pants on September 127......SE IE N/A
o Teams messages on September 197.........cccceevvieviveneenen. SE IE N/A
o Silvia putting her hand on Mark’s hand or arm
multiple times on September 24, 2024?.......cccccccevveveennene SE IE N/A
0 Teams messages on September 297..........cccceeevveeveennnenn. SE IE N/A
o Silvia hugging Mark on October 5, 20247...........cccoeuee.. SE IE N/A
o Silvia kissing Mark on the cheek on October 5,
20247 et SE IE N/A
o Text messages on October 137 .....ccovvviveivcieeeiiieeieeee, SE IE N/A
o Text messages on October 177 .....ccocvveivevieeciienieeieenen. SE IE N/A
0 Text messages on October 237, .....coevvvveevcieeerieeeieeeen. SE IE N/A
° For conduct that was sex-based, was the conduct unwelcome?
o Teams messages on September 107.........cccceeevverieenennen. SE IE N/A
o Silvia’s comment on Mark’s pants on September 127......SE IE N/A
o Teams messages on September 197.........cccceeevvevieenennen. SE IE N/A
0 Silvia putting her hand on Mark’s hand or arm
multiple times on September 24, 2024?.......c..ccccevveveeennene SE IE N/A
@ Teams messages on September 297..........cccceevveeecveennnenn. SE IE N/A
¢ Silvia hugging Mark on October 5, 20247............cccoeneee. SE IE N/A
0 Silvia kissing Mark on the cheek on October 5, 2024? ....SE IE N/A
o Text messages on October 137 .......coccevvviierieeciienieeieenen. SE IE N/A
o Text messages on October 177 .....ccvvvevveevciieeciieeiee e, SE IE N/A
o Text messages on October 237 .....cccoovvevierieeiiieniieeieenen. SE IE N/A
o For conduct that was sex-based and unwelcome, was the conduct subjectively and
objectively OffenSIVE? ......ccceoiiieiiieeieeeee e SE IE
J For conduct that was sex-based, unwelcome, and subjectively and

objectively offensive, was the conduct so severe or pervasive that
it limited or denied Mark’s ability to participate in or benefit from the
University’s education program O aCtiVILY ......c.ceevveercveeercreeerveessveesnnn SE IE
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o In making this determination, consider the collective impact of the
conduct that you found to be sex-based and unwelcome.

Do you find Silvia responsible for hostile environment harassment? ................. Yes No
Rationale for finding:
Sanctions for Silvia (if applicable):

Rationale for sanctions:
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2024 Non-Hearing Adjudicator Training

Handout 9

Notice of Determination Excerpt:

Based on the evidence in the adjudication file, the Decisionmaker’s meetings with the parties and
witnesses, and the Policy regarding Sex-Based Harassment, the Decisionmaker finds insufficient
evidence to determine that it is more likely than not that Silvia engaged in Hostile Environment
Harassment, as discussed below. The Decisionmaker further finds insufficient evidence to
determine it is more likely than not that Silvia engaged in Sexual Assault, as discussed below.

Analysis of Mark’s Allegations of Hostile Environment Harassment and Sexual Assault

Mark alleged that Silvia engaged in unwelcome sex-based conduct in the form of sending
messages to him via electronic communication, engaging in physical contact with him and kissing
him. Under the Policy, Sex-Based Harassment—Hostile Environment Harassment is unwelcome
sex-based conduct that, based on the totality of the circumstances, is subjectively and objectively
offensive and is so severe or pervasive that it limits or denies a person’s ability to participate in or
benefit from the University’s education program or activity. Therefore, the Decisionmaker must
determine: (1) what conduct occurred; (2) whether the conduct found to have occurred was sex-
based; (3) whether the sex-based conduct was unwelcome; (4) whether the unwelcome sex-based
conduct was subjectively and objectively offensive; and (5) whether the unwelcome sex-based
conduct that was subjectively and objectively offensive was so severe or pervasive that it limited
or denied Mark’s ability to participate in or benefit from the University’s education program or
activity.

Mark further alleged that Silvia engaged in nonconsensual sexual contact when she squeezed his
butt on October 5. The Decisionmaker therefore must determine (1) what sexual conduct occurred,
(2) whether Silvia initiated the sexual contact found to have occurred; and (3) whether Mark
consented to sexual contact Silvia initiated.

What Conduct Occurred

Teams and Text Messages

The parties agree that the Teams and text messages Mark reported from September 10, 19, and 29

and October 13, 17, and 23 occurred and one or both parties provided screen shots of the text

messages to the Investigator. Therefore, the Decisionmaker finds sufficient evidence to determine
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that it is more likely than not that Silvia sent the September 10, 19, and 29 Team messages and the
October 13, 17, and 23 text messages to Mark.

September 12, 2024 Comment about Mark’s Pants

The parties agree that on September 12, 2024, Silvia commented on a new pair of pants that
Mark wore to work. Mark stated that Silvia said something like, “Oh did you get new pants?
They look great on you. You should wear slim fit more often.”

When asked if she commented on a new pair of pants Mark wore on September 12, Silvia stated,
“I remember that, yes. They were noticeable because they had a subtle plaid pattern, and the cut
was trendier than what he usually wears. I asked if they were new and told him I liked them.”
When asked if she recalled exactly what she said, Silvia stated, “Well I can’t say exactly, but it
was something like, “‘Oh, are those new pants? They’re so stylish.” Or something like that.”
During her follow-up interview, when told of Mark’s account regarding her comments about his
pants, Silvia stated, “I might have said I like the cut and that it was really stylish or really in right
now. I did not say that he should wear slim fit more often.”

Because the parties disagree as to whether Silvia said that Mark should wear slim fit more often,
the Decisionmaker considers evidence outside the parties’ accounts. When asked if she ever heard
Silvia comment on Mark’s pants, Melanie stated, “Oh yeah, a few weeks ago she made a comment
about his pants being like a tight fit. I remember being surprised that she would say something
like that.” When asked if she recalled exactly what Silvia said, Melanie stated, “It was something
like, “Oh, did you get new pants? I like the tighter fit. It looks good.”

Accordingly, Melanie’s account in some ways supports Mark’s account that Silvia said something
about the slim or tight fit of his pants. Melanie did not, however, report hearing Silvia say that
Mark should wear slim fit more often. The Decisionmaker therefore finds sufficient evidence to
determine that it is more likely than not that Silvia made some comment to Mark about the slim or
tight fit of his pants, but insufficient evidence to find that it is more likely than not that Silvia told
Mark that he should wear slim fit pants more often.

September 24, 2024 Coffee Shop Interaction

The parties agree that Silvia touched Mark’s hand or arm!” while the two were at Starbucks on
September 24, 2024. The parties disagree as to how many times Silvia touched Mark’s hand or

17 Because the Decisionmaker finds touching an arm and touching a hand to be of equal severity,
the Decisionmaker finds it unnecessary to determine whether Silvia touched Mark’s arm or hand.
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arm. Mark stated that while they were talking, Silvia put her hand on his multiple times. When
asked how many times he recalled Silvia touching his hand, Mark stated, “It was at least twice.”

Silvia stated that she “lightly slapped [Mark’s] hand or arm” after he made a joke that was making
fun of someone. When asked by the Decisionmaker if she touched Mark’s arm or hand more than
one time while they were at Starbucks, Silvia stated, “No, it was just when he had made the joke
that I thought was harsh that I lightly slapped his hand or arm.”

Because the parties disagree as to whether Silvia touched Mark’s hand or arm more than once, the
Decisionmaker considers evidence outside the parties’ accounts. When asked if she noticed any
physical contact between Mark and Silvia while they were at Starbucks, Melanie stated, “No, I
didn’t notice anything. I know they sat next to each other, but I don’t know other than that.” Avery
stated that he remembered Silvia touching Mark’s arm and laughing, but Avery did not mention
Silvia touching Mark’s arm more than once.

Therefore, the Decisionmaker finds sufficient evidence to determine that it is more likely than not
that Silvia touched Mark’s hand or arm at least one time, but insufficient evidence to determine
that it is more likely than not that Silvia touched Mark’s hand or arm more than once.

In reaching this determination, the Decisionmaker considered that when Silvia was asked during
her initial interview with the investigator if she had any physical contact with Mark at Starbucks,
she said, “No, I did not.” Although Silvia’s account as to whether she had physical contact with
Mark is inconsistent, when the investigator shared Mark’s account, Silvia did acknowledge having
contact with Mark’s hand or arm. The Decisionmaker does not find this inconsistency in Silvia’s
account to be sufficient to tip the scale between Mark’s account of Silvia touching him “at least
twice” and Silvia’s account of the single incident of contact.

October 5, 2024 Restaurant Interaction

The parties agree that they saw each other at Luigi’s Italian restaurant on October 5, 2024 and that
they hugged. Mark stated that as he was walking past the bar, he saw Silvia having drinks with a
few people and he walked up and said hi to her. Mark stated that Silvia seemed very happy to see
him and gave him a hug and a kiss on the cheek. Mark stated that during the hug, Silvia squeezed
his butt.

During Silvia’s initial interview, when asked to describe their interaction at the restaurant, Silvia
stated, “I was having drinks with some friends, and Mark came up to me and gave me a hug.”
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During his follow-up interview, when provided Silvia’s account of the restaurant interaction on
October 5, Mark stated, “She definitely hugged me. I just came to say hi quick. She is the one
who hugged me. And I know she kissed me on the cheek and grabbed my butt.”

During her follow-up interview, when provided Mark’s account that Silvia hugged him and kissed
him on the cheek, Silvia stated, “Definitely not the part about touching his butt. I guess I don’t
know who hugged whom. He came up to me. We hugged. I suppose I may have kissed his cheek
when we hugged. We were outside of work. I’d had a few glasses of wine and was relaxed. That’s
how I would greet any friend in that situation. But I never would have touched his butt, that’s not
true.”

Therefore, because Mark stated that Silvia hugged him and kissed him on the cheek and because
Silvia stated that she does not know who hugged whom and stated that she may have kissed Mark’s
cheek as they hugged, the Decisionmaker finds sufficient evidence to determine that it is more
likely than not that Silvia hugged Mark and kissed him on the cheek. In contrast, because the
parties disagree as to whether Silvia squeezed Mark’s butt, the Decisionmaker considered evidence
outside of the parties’ accounts as to that part of the interaction, but did not find evidence sufficient
to determine it is more likely than not that Silvia squeezed Mark’s butt during the hug.

Analysis of Hostile Environment Harassment Allegation

Sex-Based

Having found what conduct more likely than not occurred, the Decisionmaker next considers
whether the conduct found to have more likely than not occurred was sex-based.

September 10, 2024 Teams Messages

In the September 10 Teams messages, Silvia discussed a work issue and mentioned that she needed
a glass of wine. While the messages came after work hours and shared non-work details, there
was nothing inherently sexual in the messages, nor was there any evidence that Silvia sent the
messages on the basis of Mark’s sex. Therefore, the Decisionmaker finds insufficient evidence to
determine that it is more likely than not that the September 10 text messages were sex-based.

September 12, 2024 Comment about Mark’s Pants

As discussed above, the Decisionmaker found sufficient evidence to determine that it was more
likely than not that Silvia commented on the slim or tight fit of Mark’s pants. Such a comment
about the tightness of one’s pants is inherently sexual in nature or sex-based because it brings
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attention to a person’s body and possibly intimate body parts. Therefore, the Decisionmaker finds
sufficient evidence to determine that it is more likely than not that Silvia’s comment about Mark’s
pants was sex-based.

September 19, 2024 Teams Messages

In the September 19 Teams messages, Silvia told Mark that she missed him in the office that day
and that it was just not the same without him. While these messages were sent after work hours
on Mark’s day off and the comments about missing him and work not being the same without
Mark are personal comments specifically directed at Mark, there is nothing inherently sexual about
them, nor is there evidence that Silvia sent the messages on the basis of Mark’s sex. In reaching
this determination, the Decisionmaker considered that the messages were sent after Silvia made
the comments about Mark’s pants. While the Decisionmaker finds that the comments about
Mark’s pants could indicate that Silvia sent the September 19 Teams messages on the basis of
Mark’s sex, the Decisionmaker does not find that the context of the September 19, 2024 message
sufficient to overcome the presumption of non-responsibility that applies to Silvia. Therefore, the
Decisionmaker finds insufficient evidence to determine that it is more likely than not that the
September 19 Teams messages were sex-based.

September 24, 2024 Coffee Shop Interaction

As discussed above, the Decisionmaker found sufficient evidence to determine it is it more likely
than not that Silvia touched Mark’s arm or hand at least one time while they were at Starbucks on
September 24. While Mark stated that Silvia “laughed and tapped [his] hand, like really
flirtatiously,” Silvia stated that she lightly slapped Mark’s hand or arm when he made a joke that
made fun of someone. Therefore, the parties’ accounts different as to whether the conduct was
sex-based. As such, the Decisionmaker looks to evidence outside the parties’ accounts that could
tip the scales between the parties’ competing accounts and overcome the presumption that Silvia
is not responsible. Avery described Mark and Silvia’s interactions at Starbucks to be “almost a
little flirtatious.” When asked what made them seem flirtatious, Avery stated, “Just like the
laughing and body language.” When asked to explain what he meant by “body language,” Avery
stated, “Like I remember her touching his arm and laughing.” While Avery’s account provides
that Silvia touching Mark’s arm or hand was one reason Avery found Mark and Silvia’s
interactions to be “almost a little flirtatious,” such evidence is insufficient to overcome the
presumption of nonresponsibility that applies to Silvia and to find the conduct to be sexual or on
the basis of sex. Therefore, the Decisionmaker finds insufficient evidence to determine that it is
more likely than not that Silvia’s touching of Mark’s hand or arm was sex-based.
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September 29, 2024 Teams Messages

On Sunday evening, September 29, Silvia sent Mark a Teams message asking him to talk and
telling him that she could really use a friend. While this communication was personal in nature
and occurred on the weekend, there is nothing sexual in the message, nor is there an indication that
Silvia sent the message on the basis of sex. Indeed, Silvia’s message stated that what she was
looking for was a friend to talk to. While Mark may not have wanted to have this type of friendship
or personal communication with Silvia, that does not render the communication sex-based.
Therefore, the Decisionmaker finds insufficient evidence to determine that it is more likely than
not that Silvia’s September 29 Teams messages to Mark were sex-based.

October 5, 2024 Restaurant Interaction

As discussed above, the Decisionmaker found sufficient evidence to determine it is more likely
than not that Silvia hugged Mark and kissed his cheek at Luigi’s restaurant on October 5. Silvia
hugging Mark and kissing his cheek is an escalation of her conduct and has an inherent sexual or
romantic connotation that her previous “friendly” conduct did not have. While Silvia stated that
she would greet any friend in that situation in the same manner, there is no evidence in the record
to indicate that Silvia and Mark had the type of friendship that would render hugging and kissing
platonic interactions between friends rather than inherently sexual or sex-based physical contact.
Indeed, in the context of a co-worker relationship, strong evidence would be needed to find that
such physical contact was normal and devoid of any sexual or sex-based qualities. Therefore, the
Decisionmaker finds sufficient evidence to determine that it is more likely than not that Silvia
hugging Mark and kissing his cheek was sex-based.

October 13, 2024 Text Messages

On Sunday, October 13, Silvia sent Mark a selfie of her holding a muffin and wrote, “I picked up
some muffins from the bakery on Madison that you recommended” and “AMAZING.” When
Mark replied, “Jealous,” Silvia responded, “Jealous of me or the muffin? @ @” and “We should
pick some up for the office sometime.” Silvia’s sending of a selfie and her statement, “Jealous of
me or the muffin?” followed by a winking emoji carry a sexual or sex-based connotation.
Specifically, asking Mark if he is jealous of the muffin implies that he might be jealous that the
muffin is with Silvia, close to her, or touching her mouth. Whatever the meaning behind the
statement, it clearly had a sexual or sex-based undertone, especially when followed by the winking
emoji. Additionally, Mark stated that Silvia’s selfie showed “a lot of cleavage.” Silvia did not
deny that the selfie showed cleavage, and the screenshot of the selfie submitted by Silvia does
show cleavage. While Silvia asserts that it was sexist of Mark to mention her cleavage in his
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account, the Decisionmaker finds Mark’s discussion of Silvia’s selfie showing cleavage to be
relevant to his allegation and particularly to the question of whether the communication was sex-
based. Sending a selfie is not a typical interaction between all co-workers, and the more the selfie
shows an individual’s body—particularly partially exposed intimate body parts—the more
inappropriate the selfie is in the context of a work relationship and the more sexual or sex-based
the communication becomes. Therefore, the Decisionmaker finds sufficient evidence to determine
that it is more likely than not that Silvia’s October 13 text messages were sex-based.

October 17, 2024 Text Messages

On October 17, Silvia sent Mark a text message asking him to review her dating profile on
match.com. After she sent a link to the profile, Silvia wrote, “If u saw this would u be
interested???” Sending someone a dating profile and asking if they would be interested if they
saw it is inherently sexual or sex-based. Therefore, the Decisionmaker finds sufficient evidence
to determine that it is more likely than not that Silvia’s October 17 text messages were sex-based.

October 23, 2024 Text Messages

On October 23, Silvia sent Mark a text message inviting him to grab lunch with her. While inviting
a co-worker to grab lunch can be a normal interaction in the workplace, the fact that Silvia sent
Mark an individual invitation to lunch via a personal text, when considered in light of the previous
sex-based conduct in which Silvia engaged toward Mark, is enough evidence that the
communication was sex-based. Additionally, while Silvia provided evidence that she invited
another co-worker, Melanie, to lunch on the same day, the screenshots of Silvia’s messages with
Mark and her messages with Melanie show that Silvia invited Melanie over 30 minutes after she
invited Mark. Additionally, Silvia did not send a group message to multiple coworkers — rather
she sent a direct text message to Mark. As such, the evidence does not indicate that Silvia was
inviting several co-workers to lunch at the same time so as to indicate that the messages were not
sex-based. Therefore, the Decisionmaker finds sufficient evidence to determine that it is more
likely than not that Silvia’s October 23 text messages were sex-based.

Unwelcome

Having found that Silvia’s September 12 comment about Mark’s pants, Silvia hugging Mark and
kissing his cheek on October 5, and Silvia’s text messages to Mark on October 13, 17, and 23 were
all sex-based, the Decisionmaker next considers whether such conduct was unwelcome as to Mark.
Under the Policy, unwelcome conduct occurs when the individual did not request or invite and
regarded it as undesirable or offensive. The fact that an individual may have accepted the conduct

does not mean that they welcomed it. On the other hand, if an individual actively participates in
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conduct and gives no indication that they object, then the evidence generally will not support a
conclusion that the conduct was unwelcome. Whether conduct was unwelcome may be
determined based on the context and circumstances of the encounter or incident.

September 12, 2024 Comment about Mark’s Pants

When asked how he responded to Silvia’s comment about his pants on September 12, Mark stated,
“I was so surprised that she would say that that I didn’t know how to respond. I think I just
nervously laughed. She had to see that I was uncomfortable.” When Silvia was asked how Mark
responded, she stated, “I think he just said ‘thank you.” He did not seem upset in any way.” When
provided Mark’s account of his reaction, Silvia stated, “He definitely thanked me for the
compliment and did not show any sign of being uncomfortable.” Because the parties’ accounts
differ about Mark’s reaction to Silvia’s comment, the Decisionmaker looks to evidence outside the
parties’ accounts. When Melanie was asked how Mark responded to Silvia’s comment, she stated,
“He kind of seemed embarrassed. He was like, ‘thanks’ and sort of laughed.” Therefore,
Melanie’s evidence corroborates Silvia’s account that Mark thanked her for the compliment on his
pants, but also corroborates Mark’s account that he nervously laughed in response to the comment.
Under the policy, the fact that Mark accepted Silvia’s compliment by thanking her, does not mean
that he welcomed it. Both Mark’s account that he was uncomfortable and laughed nervously and
Melanie’s account that he seemed embarrassed indicate that Mark regarded the comment as
undesirable or offensive. Furthermore, there is no evidence that Mark requested or invited the
comment. Therefore, the Decisionmaker finds sufficient evidence to determine that it is more
likely than not that Silvia’s September 12 comment about Mark’s pants was unwelcome as to
Mark.

October 5, 2024 Restaurant Interaction

Mark stated that the hug and kiss at the restaurant on October 5 made him “very uncomfortable.”
Mark stated that he told Silvia he had to catch up with his friends who were leaving the restaurant.
Silvia did not describe Mark’s reaction to her hugging him and kissing him on the cheek, but did
state that she invited him to join her and her friends but Mark told her he was leaving with friends.

Therefore, Mark’s account indicates that he was uncomfortable with the interaction and both
parties’ accounts state that Mark left the restaurant soon after the interaction. As such, there is no
evidence that Mark requested or invited the physical contact and kissing and Mark’s account
indicates that he at least internally regarded it as undesirable or offensive. While the parties agree
that Mark came over to Silvia to say hello at the restaurant, such conduct does not invite a hug and
a kiss on the cheek from a co-worker. Therefore, the Decisionmaker finds sufficient evidence to
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determine that it is more likely than not that Silvia hugging Mark and kissing him on the cheek
was unwelcome as to Mark.

October 13, 2024 Text Messages

While the parties’ accounts do not specifically discuss Mark’s reaction to Silvia’s selfie and text
messages about the muffins, the screenshot of the text messages shows that in response to Silvia’s
selfie and messages stating, “I picked up some muffins from the bakery on Madison that you
recommended” and “AMAZING,” Mark replied, “Jealous.” In response to Silvia writing,
“Jealous of me or the muffin? @ @& and “We should pick some up for the office sometime,”
Mark gave a thumbs-up to the “We should pick some up for the office sometime” message and did
not reply to the “Jealous of me or the muffin? (©) @) message. Therefore, while Mark responded
to some of Silvia’s messages, he seemed to not respond to others—particularly those that were
more sexual in nature or sex-based. Indeed, he seemed to go out of his way to respond to only like
the message about picking up muffins for the office sometime and not respond to the “Jealous of
me or the muffin? (©) @” message. Furthermore, the responses that Mark gave were rather
minimal—a one-word response to one message and a thumbs-up to another. As such, while Mark
responded to the messages, there is no indication from his responses that he invited or requested
the sex-based messages, and his seemingly intentional lack of response to the sex-based messages
indicates that he regarded them as undesirable or offensive. Finally, Mark’s account of the
messages, specifically his description of the selfie, generally indicates that Silvia’s messages were
undesirable or offensive to him. Therefore, the Decisionmaker finds sufficient evidence to
determine that it is more likely than not that Silvia’s October 13 text messages were unwelcome
as to Mark.

October 17, 2024 Text Messages

Regarding Silvia’s October 17 text message asking him to review a dating profile she had prepared
and asking him if he’d be interested if he saw that profile online, Mark stated, “That really felt like
she had crossed a line.” When asked how he responded, Mark stated, “I just said it looked great
and didn’t say anything else. I didn’t know how to respond. It was really awkward.”

When asked what she meant when she asked Mark if he would be interested if he saw the profile,
Silvia stated, “I wanted his opinion as a guy. I knew that he used Match, so he would be able to
give me advice on my profile.” When asked how she knew he used Match.com, Silvia stated, “I
happened to see the app on his phone one time and asked him about it. He said he uses it, but is
pretty picky so he rarely goes on dates with women from the app.”
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In his follow-up interview, when provided Silvia’s account regarding the dating profile texts, Mark
stated, “It’s one thing to talk about using a dating app at work. It’s another thing to send your co-
worker your profile.”

The screenshot of the text messages shows that Silvia asked Mark if he would take a look at her
dating profile and Mark replied, “Sure ¥8.” While Mark’s response is far from enthusiastic or
encouraging, his response does indicate some willingness to look at the dating profile, thereby
serving as some evidence that Mark invited Silvia to send the profile link. In addition, the parties
agree that Mark had discussed using the Match.com app at work, providing additional evidence
that his own statements may have invited Silvia to share the profile.

Nonetheless, with such an unenthusiastic response to Silvia’s request to review the profile, there
is nothing to indicate that Mark invited or requested Silvia to escalate the exchange and write, “If
u saw this would u be interested???”” Additionally, Mark gave only a short response that did not
directly engage with Silvia’s question of whether he would be interested. Rather, Mark gave only
a general response of “Looks good ¢ .” Finally, Mark’s account indicates that he felt that Silvia
had crossed a line and that he found the messages to be “really awkward.” As such, there is nothing
to indicate that Mark invited or requested Silvia’s question about whether he would be interested
in her profile if he saw it, and Mark’s account indicates that he regarded the message as undesirable
or offensive.

Therefore, the Decisionmaker finds insufficient evidence to determine that it is more likely than
not that Silvia sending the link to her dating profile was unwelcome as to Mark, but sufficient
evidence to determine that it is more likely than not that Silvia’s message asking Mark if he would
be interested in the profile if he saw it was unwelcome as to Mark.

October 23, 2024 Text Messages

While the parties’ accounts do not specifically discuss Mark’s reaction to Silvia’s October 23 text
messages inviting him to lunch, the screenshot of the text messages shows that Mark declined the
invite, writing, “Thanks,” “I brought food today,” and “need to work through lunch.” This type of
response indicates that Mark regarded the invitation as at least undesirable, if not offensive.
Nothing in the exchange shows that Mark invited or requested the invitation. Additionally, while
the evidence indicates that individuals in the Financial Aid office may have gone to restaurants or
coffee shops together over lunch, there is no evidence that Mark and Silvia had gone to lunch by
themselves or that they had exchanged individual text messages inviting one another to lunch.
Finally, Mark’s other apathetic responses to Silvia’s attempts at more personal interactions weigh
against a finding that he welcomed this type of personal lunch invitation. Therefore, the
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Decisionmaker finds sufficient evidence to determine that it is more likely than not that Silvia’s
October 23 text messages were unwelcome as to Mark.

In finding that Silvia’s September 12 comment about Mark’s pants, Silvia hugging Mark and
kissing his cheek on October 5, Silvia’s text messages to Mark on October 13, Silvia’s text message
to Mark on October 17 asking if he would be interested if he saw her dating profile, and Silvia’s
text messages to Mark on October 23 were all unwelcome as to Mark, the Decisionmaker
considered that Mark never directly told Silvia that her conduct was unwelcome or offensive and
never asked her to stop engaging in the conduct. However, under the Policy, the fact that an
individual may have accepted the conduct does not mean that they welcomed it. The Policy also
states that if an individual actively participates in conduct and gives no indication that they object,
then the evidence generally will not support a conclusion that the conduct was unwelcome.
Finally, the Policy stated that whether conduct was unwelcome may be determined based on the
context and circumstances of the encounter or incident. Here, while Mark often accepted Silvia’s
conduct, explaining in his response to the investigation report that he did not want to make a big
deal about it or make their work situation awkward, he did not “actively participate” in the conduct
or reciprocate it. Rather, he often gave short, seemingly indifferent responses. In sum, in the
context of a work environment where professional conduct is expected, Mark’s tepid responses
without reciprocation or escalation on his part do not indicate that Silvia’s conduct was welcomed.

Subjectively and Objectively Offensive

Having found that Silvia’s September 12 comment about Mark’s pants, Silvia hugging Mark and
kissing his cheek on October 5, Silvia’s text messages to Mark on October 13, Silvia’s text message
to Mark on October 17 asking if he would be interested if he saw her dating profile, and Silvia’s
text messages to Mark on October 23 were all sex-based and unwelcome as to Mark, the
Decisionmaker next considers whether such conduct was both subjectively and objectively
offensive.

Regarding subjective offensiveness, while the analysis of welcomeness and subjective
offensiveness is not always exactly the same, the Decisionmaker finds sufficient evidence to
determine that it is more likely than not that Silvia’s conduct listed above was subjectively
offensive to Mark for the same reasons the Decisionmaker found the conduct to be unwelcome as
to Mark.'8

1% Indeed, under the Policy, one consideration for whether conduct was welcome is whether the
person regarded the conduct as undesirable or offensive.
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Regarding objective offensiveness, while the Decisionmaker recognizes that not every person in
Mark’s position would be offended by Silvia’s conduct, the Decisionmaker finds that it is
reasonable for a person in Mark’s position to be offended by Silvia’s conduct. A relationship
between co-workers is generally professional. Where one co-worker is engaging in sex-based
conduct that is escalating over time and is neither reciprocated nor otherwise welcomed by the
other party, a reasonable person would consider such conduct to be offensive.

Therefore, the Decisionmaker finds sufficient evidence to determine that it is more likely than not
that Silvia’s September 12 comment about Mark’s pants, Silvia hugging Mark and kissing his
cheek on October 5, Silvia’s text messages to Mark on October 13, Silvia’s text message to Mark
on October 17 asking if he would be interested if he saw her dating profile, and Silvia’s text
messages to Mark on October 23 were all both subjectively and objectively offensive.

So Severe or Pervasive that It Limited or Denied Mark’s Ability to Participate in or Benefit from
the University’s Education Program or Activity

Having found that Silvia’s September 12 comment about Mark’s pants, Silvia hugging Mark and
kissing his cheek on October 5, Silvia’s text messages to Mark on October 13, Silvia’s text message
to Mark on October 17 asking if he would be interested if he saw her dating profile, and Silvia’s
text messages to Mark on October 23 were all sex-based, unwelcome as to Mark, and both
subjectively and objectively offensive, the Decisionmaker finally considers whether such conduct
was so severe or pervasive that it limited or denied Mark’s ability to participate in or benefit from
the University’s education program or activity.

Here, since none of the conduct was overtly sexual and some would consider much of the conduct
merely to be flirtatious banter or conduct between friends, the Decisionmaker finds insufficient
evidence to determine that the conduct is more likely than not severe. Regarding pervasiveness,
the Decisionmaker has found that Silvia engaged in unwelcome sex-based conduct that was both
subjectively and objectively offensive on five occasions, thereby showing that the conduct was at
least somewhat pervasive. However, the evidence does not show that Silvia’s conduct was so
pervasive that it limited or denied Mark’s ability to participate in or benefit from the University’s
education program or activity. Indeed, Mark’s own account indicates that he ignored Silvia’s
“overly friendly behavior” until he found out that she might become his supervisor. As such, the
only limitation Silvia’s conduct seems to have made to Mark’s work environment relates to a future
situation that is still uncertain to even occur. Such potential impact is not sufficient to support a
finding of sex-based harassment. While the analysis may be different if Silvia was Mark’s
supervisor while she engaged in the conduct, that is not the current situation. Therefore, the
Decisionmaker finds insufficient evidence to determine that it is more likely than not that Silvia’s
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conduct that was found to be sex-based, unwelcome, and both subjectively and objectively
offensive was so severe or pervasive that it limited or denied Mark’s ability to participate in or
benefit from the University’s education program or activity. That is not to say that Silvia’s conduct
is acceptable in a coworker relationship or does not need correction, but rather, that there is
insufficient evidence to find that her conduct more likely than not constituted sex-based
harassment.

In sum, the Decisionmaker finds insufficient evidence to determine it is more likely than not that
Silvia engaged in Hostile Environment Harassment of Mark.

Analysis of Sexual Assault Allegation

Mark alleged that Silvia engaged in nonconsensual sexual contact when she squeezed his butt
during the hug on October 5. As noted above, the Decisionmaker finds insufficient evidence to
determine it is more likely than not that Silvia touched Mark’s butt on October 5. The
Decisionmaker therefore finds insufficient evidence to determine it is more likely than not that
Silvia engaged in Sexual Assault of Mark.
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